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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 
29  CFR  Part  452 

Election  Enforcement  Provisions 
agency:  Department  of  Labor. 
action:  Proposed  amendments. 

summary:  The  Department  proposes  to 
amend  its  regulations  which  set  forth  the 
procedures  for  enforcing  alleged 
violations  of  Title  IV  of  the  Labor- 
Management  Reporting  and  Disclosure 
Act  of  1959,  as  Amended  (LMRDA) 
relating  to  the  election  of  union  officers, 
including  the  exhaustion  of  internal 
union  remedies  by  members,  timely 
complaints  to  the  Secretary  of  Labor, 
and  investigation  and  litigation  by  the 
Secretary.  The  Department  also 
proposes  to  make  technical  amendments 
to  Subpart  K  of  29  CFR  Part  452. 
date:  Comments  must  be  received  on  or 
before  December  2, 1980. 

ADDRESS:  Written  comments  should  be 
submitted  to  the  Assistant  Secretary  of 
Labor  for  Labor-Management  Relations. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACr. 
Herbert  Raskin  (202)  523-7373. 
SUPPLEMENTARY  INFORMATION:  Title  IV 
of  the  LMDRA  (29  USC  481-484) 
provides  standards  for  the  election  of 
officers  of  labor  organizations  and 
assigns  enforcement  of  the  standards  to 
the  Secretary  of  Labor  through  litigation, 
after  complaint  and  exhaustion  of 
internal  union  remedies,  in  the  federal 
courts.  The  Department  has  issued 
interpretative  regulations  concerning  the 
standards  for  imion  officer  elections 
(Subparts  A  through  1  of  29  CFR  Part 
452),  the  enforcement  procedures 
(Subpart  J)  and  the  effective  dates  and 
scope  of  application  (Subpart  K). 

The  following  proposed  amended 
Subpart  J  sets  forth  the  enforcement 
procedures  for  alleged  violations  of  the 
union  officer  election  standards  of  Title 
IV  of  the  LMRDA,  including  the 
exhaustion  of  internal  union  remedies 
by  members,  timely  complaints  to  the 
Secretary  of  Labor,  and  investigation 
and  litigation  by  the  Secretary.  In 
addition,  the  proposed  regulations 
revoke  the  obsolete  provision  of  the 
current  Subpart  K  relating  to  effective 
dates  (29  C^  452.137)  and  renumber  the 
remaining  provisions  of  Subpart  K. 

Therefore,  pursuant  to  Title  IV  of  the 
LMRDA,  29,  USC  481-484,  and 
Secretary’s  Order  No.  9-77  (September 
14, 1977),  I  hereby  propose  to  amend 
Title  29,  Code  of  Federal  Regulations, 


Part  452  by  revising  §§  452.135  through 
452.138  (Subparts  }  and  K)  to  read  as 
follows: 

PART  452— GENERAL  STATEMENT 
CONCERNING  THE  ELECTION 
PROVISIONS  OF  THE  LABOR* 
MANAGEMENT  REPORTING  AND 
DISCLOSURE  ACT  OF  1959 
*****  ^ 

Subpart  J— Election  Enforcement 
Provisions 

Sec. 

452.135  General  considerations. 

452.136  Umited  private  pre-election 
enforcement. 

452.137  Complaints  of  members  in  general. 

452.138  Who  may  fde  a  complaint. 

452.139  Pursuing  union  remedies. 

452.140  When  to  file  a  complaint  with  the 
Secretary. 

452.141  Complaint  procedure  following 
invocation  of  union  pre-election 
remedies. 

452.142  Complaint  procedure  when  required 
election  not  held. 

452.143  Miscellaneous  hling  requirements. 

452.144  Investigation  of  complaints  by  the 
Secretary. 

452.145  Suits  by  the  Secretary. 

452.146  Remedies. 

Subpart  K— Application  of  Other  Laws 

Sec. 

452.147  Application  of  other  laws. 

Authority:  Secs.  401, 402, 73  Stat.  532,  534, 
29  U.S.C.  481, 482,  Secretary’s  Order  No.  9-77 
(September  14, 1977), 

***** 


Subpart  J— Election  Enforcement 
Provisions 

§  452.135  General  considerations. 

(a)  This  subpart  sets  forth  procedures 
for  enforcing  Title  FV  of  the  Act  which 
reflect  the  intent  of  Congress  to  ensure 
the  rights  of  union  members  to 
democratic  union  officer  elections  with 
a  minimum  of  government  involvement 
in  internal  imion  affairs.  The  Title  IV 
enforcement  procedures  promulgated  in 
these  regulations  set  forth  a  post¬ 
election  remedy  through  the  Secretary 
which  allows  labor  organizations  a 
reasonable  opportunity  to  correct 
election  violations  before  intervention 
by  the  Secretary. 

(b)  The  regulations  in  this  subpart 
shall  be  construed  liberally  to  effectuate 
the  purposes  and  provisions  of  the  Act. 

§  452.136  Limited  private  pre-election 
enforcement. 

(a)  Under  Title  IV  of  the  Act  the 
Secretary  has  exclusive  authority  to 
challenge  an  election  which  has  already 
been  conducted. ‘^However,  a  member 


”  Act.  sec.  403  (29  U.S.C.  483). 


may  pursue  pre-election  remedies 
through  private  litigation  under  the 
following  circumstances: 

(1)  A  bona  fide  candidate  in  a  union 
election  may  bring  suit  under  section 
401(c)  of  the  Act  before  the  election  to 
require  the  labor  organization  to 
distribute  at  the  candidate’s  expense,  to 
members  in  good  standing,  literature 
supporting  his  or  her  candidacy  and  to 
restrain  the  labor  organization  from 
discriminating  in  favor  of  or  against  any 
candidate  regarding  the  distribution  of 
such  literature  or  the  use  of  the 
organization’s  membership  list.  - 

(2)  A  member  may  exercise  any 
existing  right  to  bring  suit  in  a  state 
court  before  an  election  to  enforce 
provisions  of  the  constitution  and 
bylaws  of  a  labor  organization  with 
respect  to  the  election.®* 

(b)  The  exclusive  post-election 
remedy  for  violations  of  Title  IV  does 
not  bar  a  member  from  filing  suit,  either 
before  or  after  an  election,  to  enforce 
any  provision  of  Title  I  of  the  Act  which 
may  pertain  to  the  election.®* provided 
that  the  suit  does  not,  in  effect,  raise  a 
Title  IV  complaint.*®  For  example,  a 
member  may  file  suit  under  Title  I  to 
challenge  a  disciplinary  suspension  from 
membership  which  precludes  his  or  her 
eligibility  to  run  for  office.  However,  a 
member  may  not  file  a  Title  I  suit  either 
before  or  after  an  election  to  challenge 
the  validity  of  a  union  rule  establishing 
qualifications  on  candidacy  since  this 
matter  deals  directly  with  Title  IV 
election  provisions  and  is,  therefore, 
under  the  exclusive  post-election 
jurisdiction  of  the  Secretary. 

§  452.137  Complaints  of  members  In 
general. 

Any  member  of  a  labor  organization 
may  file  a  complaint  with  the  Secretary 
alleging  a  violation  of  Title  IV  of  the  Act 
concerning  an  election  of  officers  or 
delegates  who  elect  officers  (including 
any  violation  of  election  provisions  in 
the  organization’s  constitution  and 
bylaws  which  are  not  inconsistent  with 
the  Act).**  The  complaint  may  be  filed 
after  the  member  has  either  (a) 
exhausted  remedies  available  under  the 
constitution  and  bylaws  of  the 
organization  and  its  parent  body,  or  (b) 
invoked  such  remedies  without 
obtaining  a  final  decision  within  three 
calendar  months  after  invoking  them.** 


“Act,  sec.  403  (29  U.S.C.  483). 

"See  29  CFR  452.7. 

*°Calhoon  v.  Harvey,  379  U.S.  134  (1964). 

*'  Procedures  concerning  the  removal  of  local 
labor  organization  officers  as  provided  for  in 
section  401(h)  of  the  Act  are  set  forth  at  29  CFR  Part 
417. 

“Act,  sec.  402(a)  (29  U.S.C.  482). 


Federal  Register  /  Vol.  45,  No.  194  /  Friday,  October  3,  1980  /  Proposed  Rules 


65927 


§  452.138  Who  may  file  a  complaint. 

(a)  A  complaint  may  be  filed  by  any 
member  of  a  labor  organization  as 
deHned  in  section  3(o)  of  the  Act.  The 
complaining  member  need  not  be  a 
candidate  in  the  challenged  election.®® 

(b)  The  Secretary  may  accept  a 
complaint  from  a  member  who  is  not 
considered  to  be  in  good  standing  by  the 
labor  organization  if,  for  example,  it  is 
evident  that  charges  were  brought 
against  the  member  for  exercising  a 
right  guaranteed  by  the  Act  ®^  or  that  the 
member  was  suspended,  expelled  or 
otherwise  disciplined  without  due 
process  in  violation  of  section  101(a)(5) 
of  the  Act.®*  Thus,  a  complaint  may  be 
accepted  from  a  member  who  was 
expelled  for  exercising  the  right  of  free 
speech  established  in  section  101(a)(2) 
of  the  Act  or  who  was  disciplined 
without  first  being  served  wnth  written, 
specific  charges  as  required  by  section 
101(a)(5)  of  the  Act.®® 

§  452.139  Pursuing  union  remedies. 

(a)  In  protesting  an  election  within  a 
labor  organization  as  required  by  Title 
rV  of  the  Act  a  member  must  comply 
with  all  procedures  and  time  limits  in 
the  constitution  and  bylaws  of  the 
organization.  However,  the  Secretary 
may  accept  a  complaint  from  a  member 
who  has  not  complied  with  such 
requirements  if  the  Secretary  finds  that 
the  procedures  and  time  limits  were 
unclear  or  unreasonable  and  that  the 
member  attempted  in  good  faith  to 
pursue  the  remedies  within  the  labor 
organization.®^ 

(b)  If  the  constitution  and  bylaws  of 
the  labor  organization  or  its  parent  body  ■' 
do  not  provide  a  specific  procedure  for 
protesting  an  election,  a  member  should 
pursue  whatever  general  remedies  may 
be  provided.  If  no  procedure  is  specified, 
the  member  must  take  some  measure 
reasonably  calculated  to  advise  the 
organization  that  he  or  she  is  protesting 
the  election,  such  as  filing  a  letter  of 


“  Wirtz  V.  Independent  Petroleum  Workers  of 
America,  Local  1,  307  F.  Supp  462  (N.D.  Ind.  1969); 
Wirtz  V.  National  Maritime  Union,  284  F.  Supp  47 
(S.O.  N.Y.  1968)  affd  399  F.2d  544  (2nd  Cir.  1968); 
Wirtz  V.  Locals?,  lUOE,  293  F.  Supp  89  (D.R.l.  1968); 
Shultz  V.  Local  1291,  Int'l  Longshoremen’s  Assoc., 
338  F.  Supp  1204  (E.D.  Pa.  1972). 

“See  Act,  sec.  609  (29  U.S.C.  529). 

“  “No  member  of  any  labor  organization  may  be 
Fined,  suspended,  expelled,  or  otherwise  disciplined 
except  for  nonpayment  of  dues  by  such  organization 
or  by  any  officer  thereof  unless  such  member  has 
been  (A)  served  with  written  specific  charges;  (B) 
given  a  reasonable  time  to  prepare  his  defense;  (C) 
afforded  a  full  and  fair  hearing.” 

“  Wirtz  V.  IBEW,  1377,  54  LC.  1)11,391  (N.D.  Ohio, 
E.  Div.  1966);  Brennan  v.  Independent  Lift  Truck 
Builders  Union.  490  F.  2d  213  (7th  Cir.  1974). 

Shultz  V.  Radio  Officers  Union  of  United  Tel. 
Workers.  344  F.  Supp.  58  (S.D.  N.Y.  1972). 


protest  with  any  responsible  union 
official.®* 

(c)  If  the  constitution  and  bylaws  of 
the  labor  organization  do  not  specify  a 
time  limit  within  which  election  protests 
must  be  raised,  a  member  should  initiate 
the  protest  in  the  organization  within  a 
reasonable  time  period,  ordinarily 
within  thirty  days  fi'om  the  date  on 
which  the  election  is  completed. 

(d)  A  member’s  election  protest  to  the 
labor  organization  should  include  all 
violations  of  which  he  or  she  is  aware, 
since  matters  known  by  the  member 
which  were  not  protested  within  the 
organization  may  not  be  raised  in  any 
subsequent  Title  IV  suit  by  the 
Secretary.®® 

§  452.140  When  to  file  a  complaint  with 
the  Secretary. 

(a)  Since  the  Act  contemplates  a  post- 
election  remedy,  the  Secretary  will 
accept  an  election  complaint  only  after 
the  election  is  completed.  At  such  time  a 
member  who  has  exhausted  the  union 
remedies  or  who  has  pursued  those 
remedies  for  three  calendar  months 
without  receiving  a  final  decision  may 
file  a  complaint  with  the  Secretary 
within  one  calendar  month  thereafter. 

(b)  Following  a  completed  election,  a 
member  who  has  not  received  a  final 
decision  from  the  labor  organization 
within  three  calendar  months  fi'om  the 
date  of  initiating  a  protest  within  the 
organization  has  the  option  of  filing  a 
complaint  with  the  Secretary  within  one 
calendar  month  thereafter  or  of 
continuing  to  wait  for  a  final  decision.  If 
the  member  continues  to  wait  and 
ultimately  receives  a  decision  that  is 
imfavorable,  he  has  one  calendar  month 
from  the  date  that  the  final  decision  is 
received  to  file  a  complaint  with  the 
Secretary.™ 

(c)  The  final  decision  of  a  labor 
organization  on  an  election  protest  is  the 
decision  rendered  at  the  highest  level  of 
appeal  in  the  constitution  and  bylaws  of 
the  labor  organization.  However,  if  a 
labor  organization  provides  for  a  final 
appeal  to  a  convention  and  the 
convention  will  not  be  held  within  a 
reasonable  time  after  the  decision  has 
been  rendered  at  the  last  prior  level  of 
appeal,  ordinarily  within  two  or  three 
months,  the  decision  at  the  last  prior 


Shultz  V.  Local  1291,  ILA,  429  F.2d  592  (3rd  Cir. 
1970). 

’''^Hodgson  V.  Local  6799,  USWA,  403  U.S.  333 
(1971). 

”  Usery  v.  Local  Union  1177,  Laborers’ 
International  Union  of  North  America,  536  F.2d.  583 
(5th  Cir.  1976). 


level  may  be  considered  the  final 
decision  of  the  labor  organization.^^ 

(d)  A  member  who  (1)  protests  an 
election  at  a  convention  of  a  labor 
organization  or  (2)  who  files  an  appeal 
on  an  election^irotest  to  be  heard  at  a 
convention  will  be  considered  to  have 
received  a  final  decision  from  the 
organization  on  the  date  the  convention 
is  adjourned,  whether  or  not  the 

^  convention  has  made  any  ruling  on  the 
protest  or  appeal.  In  either 
circumstance,  the  Secretary  will  accept 
a  complaint  from  the  member  within  one 
calendar  month  fiom  the  date  the 
convention  is  adjourned. 

(e)  Although  the  preceding 
subsections  set  forUi  certain  situations 
in  which  the  Secretary  will  accept  a 
complaint  fiom  a  member  which  is  filed 
beyond  four  months  after  invocation  of 
the  internal  union  remedies,  it  should  be 
noted  that  the  member  assumes  risks 
because  of  any  such  delay.  For  example, 
the  Department’s  investigation  of  the 
complaint  may  become  more  difficult 
with  the  lapse  of  time.  Moreover,  if  the 
complaint  is  filed  a  year  or  more  after 
the  challenged  election,  an  effective 
investigation  may  be  impossible  since 
the  Act  requires  a  labor  organization  to 
retain  the  records  pertaining  to  a 
specific  election  for  only  one  year. 

§  452.141  Complaint  procedure  following 
invocation  of  union  pre-election  remedies. 

(a)  Ordinarily,  the  Secretary  will 
accept  a  complaint  only  fix>m  a  member 
who  has  initiated  an  election  protest 
■  within  the  labor  organization  after  the 
election.  However,  under  the  following 
limited  circumstances  the  Secretary  will 
accept  a  complaint  fiom  a  member  who 
has  initiated  a  protest  before  the  end  of 
the  election: 

(1)  In  a  labor  organization  which 
provides  that  members  must  protest  any 
violation  concerning  nominations  before 
the  election  is  completed,  a  member  is 
required  to  invoke  that  exclusive  pre¬ 
election  remedy.  The  member  must  file 
any  subsequent  complaint  with  the 
Secretary  concerning  the  nominations 
within  one  calendar  month  fiom  the 
date  on  which  the  election  is 
completed.™ 

(2)  If  a  member  files  a  pre-election 
protest  within  a  labor  organization 

If  a  labor  organization  provides  for  a  final 
appeal  to  a  body  outside  tlie  organization,  sucli  as  a 
public  review  board,  a  member  who  pursues  union 
remedies  beyond  four  calendar  months  hxim  the 
date  of  initiating  his  protest  must  file  that  appeal  to 
exhaust  the  remedies  available  through  the  labor 
organization.  In  that  circumstance  the  Secretary  will 
accept  a  complaint  only  within  one  calendar  month 
fi'om  the  date  the  member  receives  the  decision 
fiom  the  public  review  board. 

”See  Hodgson  v.  USWA,  (District  19),  459  F.2d 
348  (3rd  Cir.  1972). 
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under  circumstances  which  are  not 
covered  in  §  452.141(a)(1),  the  following 
rules  will  apply: 

(i)  If  a  labor  organization  accepts  and 
makes  a  final  decision  on  a  member’s 
pre-election  protest  before  the  election 
is  over,  and  if  any  post-election  protest 
to  the  union  would  allege  only  the  same 
violations  and  be  heard  by  the  same 
persons,  the  member  must  file  his  or  her 
complaint  with  the  Secretary  within  one 
calendar  month  fi'om  the  date  on  which 
the  election  is  completed. 

(ii)  If  a  labor  organization  which  does 
not  provide  an  exclusive  pre-election 
remedy  takes  action  with  respect  to 
member’s  pre-election  protest  after  the 
election  but  does  not  render  a  final 
decision,  the  member  need  wait  only 
tlu-ee  calendar  months  fi'om  the  date  of 
initiating  the  pre-election  protest  before 
filing  a  complaint  with  the  Secretary. 

(b)  If  a  pre-election  protest  procedure 
is  available  only  to  candidates,  a  non¬ 
candidate  must  initiate  a  protest  with 
the  union  after  the  election  in 
accordance  with  any  post-election 
procedures  which  may  be  available. 

§  452.142  Complaint  procedure  when 
required  election  not  held. 

If  a  labor  organization  does  not  hold 
an  election  within  the  appropriate  time 
period  specified  in  the  Act  or  within  any 
shorter  period  which  may  be  specified  in 
its  constitution  and  bylaws  a  member 
should  protest  to  the  labor  organization 
as  soon  as  it  is  evident  that  the  required 
election  will  not  be  held.  Before  filing  a 
complaint  with  the  Secretary  the 
member  must  pursue  whatever  remedies 
are  available  within  the  labor 
organization  for  three  calendar  months 
or  until  a  final  decision  is  received.  If 
the  member  receives  a  final  decision 
from  the  labor  organization  before  the 
date  on  which  the  election  was  to  have 
been  held,  he  or  she  may  file  a 
complaint  with  the  Secretary  within  one 
calendar  month  from  the  date  of  receipt 
of  the  final  decision.  If  the  member 
pursues  the  union  remedies  for  three 
calendar  months  prior  to  the  date  of  the 
required  election  without  receiving  a 
final  decision  from  the  labor 
organization,  he  or  she  may  file  a 
complaint  with  the  Secretary  within  one 
calendar  month  from  the  date  on  which 
the  election  should  have  been  held. 

§  452.143  Miscellaneous  filing 
requirements. 

(a)  For  the  purpose  of  filing  a 
complaint  with  the  Secretary  the  term 
“one  calendar  month’’  means  the  period 
running  from  a  given  day  of  any  month 
to  the  corresponding  day,  or  last  day,  of 
the  next  month.  For  example,  a  calendar 


”  See  29  CFR  452.23. 


month  commencing  on  July  15  would 
end  on  August  15.  One  commencing  on 
May  31  would  end  on  June  30.  If  the 
corresponding  day  of  Ae  next  calendar 
month  is  a  Saturday.  Sunday  or  Federal 
legal  holiday,  the  calendar  month  would 
end  on  the  next  regular  work  day.^* 

Thus  a  complaint  due  by  July  4  would  be 
considered  timely  if  received  on  the  next 
regular  work  day  after  the  holiday. 

(b)  The  date  of  receipt  of  a  formal 
complaint  to  the  Secretary  is  controlling 
in  deciding  whether  a  complaint  has 
been  timely  filed.  The  complaint  must  be 
received  by  the  Department  on  or  before 

,  the  last  day  of  the  time  period  during 

I  which  the  complaint  must  be  filed. 

I  (c)  A  member  may  present  a 
complaint  in  any  written  form  such  as  a 
letter,  telegram  or  petition. ’‘The 
complaint  may  be  transmitted  directly, 
either  in  person  or  by  mail,  or  through 
an  agent,  such  as  an  attorney.  The 
complaint  should  be  filed  with  the 
nearest  field  office  of  the  Labor- 
Mangement  Services  Administration, 
United  States  Department  of  Labor, 
which  is  authorized  to  act  on  such 
complaints  on  behalf  of  the  Secretary. 

The  member  may  also  transmit  the 
complaint  directly  to  the  Secretary  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210.  In  order  to 
expedite  the  processing  of  the 
complaint,  the  envelope  and  enclosed 
documents  should  clearly  indicate  the 
following:  “Attention:  Director,  Office  of 
Labor-Management  Standards 
Enforcement.” 

§  452.144  Investigation  of  complaints  by 
the  Secretary. 

(a)  The  Secretary  shall  investigate 
each  complaint  of  a  violation  filed  in 
accordance  with  the  requirements  of 
Title  IV  of  the  Act.  Although  the 
Secretary  has  the  authority  under 
section  601  to  investigate  any  possible 
violation  of  Title  IV  of  the  Act,  he  may 
take  enforcement  action  with  regard  to 
an  election  only  upon  receipt  of  a  timely, 
written  complaint.  Consequently,  the 
Secretary  will  not  normally  undertake 
an  investigation  of  alleged  Title  IV 
violations  until  the  challenged  election 
has  been  completed  and  the  procediural 
requirements  for  filing  a  complaint  have 
been  met.  Any  question  involving  the  » 
use  or  thteatened  use  of  force  or 
violence  under  circumstances  which 
may  violate  section  610  (29  U.S.C.  530) 
of  the  Act  which  may  be  brought  to  the 

I  - 

”  Wirtz  V.  Laborers' Local  Union  169,  246  F.Supp. 
741  (D.  Nev.  1965);  Brennan  v.  Independent  Lift 
Truck  Builders  Union,  490  E.2d  213  (7th  Cir.  1973). 

Shultz  V.  United  Steelworkers  of  America, 
(District  19).  319  F.Supp.  1172  (W.D.  PA.  1970):  Wirtz 
V.  Local  169,  Internationa!  Hod  Carriers,  etc.,  246 
F.Supp.  741  (D.  Nev.  1965). 

“See  Shultz  v.  Radio  Officers  Union  of  United 
Telegraph  Workers,  344  F.  Supp.  58. 63  (S.D.  N.Y. 
1972). 


Department’s  attention  at  any  time 
during  an  election  will  be  referred 
promptly  to  the  Department  of  Justice 
for  appropriate  action. 

(b)  A  trusteeship  imposed  on  a  labor 
organization  will  not  bar  the  Secretary’s 
investigation  of  a  timely  election 
complaint  or  a  suit  to  set  aside  an 
election  involving  Title  IV  violations. 

(c)  Under  normal  circumstances,  the 
Secretary’s  investigation  of  an  election 
complaint  shall  be  completed  within  60 
days  after  the  filing  of  ^e  complaint, 
since  any  suit  brou^t  by  the  Secretary 
to  set  aside  an  election  is  to  be 
instituted  during  that  time  period.''^ 
However,  the  60-day  period  may  be 
extended  by  agreement  with  the  labor 
organization.^^  In  addition,  if  the 
investigation  could  not  be  completed 
during  that  time  period  because  of  a 
delay  caused  by  the  labor  organization, 
the  60-day  period  may  be  extended  by 
at  least  the  length  of  time  of  the  delay.  ^ 

It  should  also  be  noted  that  the 
Secretary  will  require  a  waiver  of  any 
defense  that  a  labor  organization  may 
have  tmder  the  60-day  statutory  time 
limit  for  bringing  suit,  if  the  organization 
has  made  an  agreement  for  voluntary 
compliance  with  the  requirements  of 
Title  IV.  If  the  last  day  of  the  time 
period  falls  on  a  Saturday,  Sunday  or 
legal  holiday,  the  complaint  may  be  filed 
on  the  next  regular  work  day.*' 

§  452.145  Suits  by  the  Secretary. 

(a)  After  investigation  of  a  timely, 
written  complaint  filed  in  accordance 
with  the  requirements  of  the  Act,  the 
Secretary  may  bring  suit  to  set  aside  a 
challenged  election  if  he  finds  probable 
cause  to  believe  that  there  has  been  a 
violation  of  Title  FV  of  the  Act  which 
has  not  been  remedied  and  which  may 
have  affected  the  outcome  of  the 
election.  If  the  Secretary  decides  not  to 
file  suit,  the  complainant  is  advised  in 
writing  of  the  reasons  for  that  decision.** 
The  Secretary  may  also  reach  a 
voluntary  compliance  agreement  with  a 
labor  organization,  instead  of  filing  suit, 
to  remedy  uncorrected  Title  IV 
violations  which  may  have  affected  the 
outcome  of  a  challenged  election. 

(b)  A  suit  by  the  Secretary  will  not  be 
barred  by  an  intervening  regular 


"See  29  CFR  452.4. 

“Act,  sec.  402(b)  (29  U.S.C.  482). 

'^Hodgson  V.  Machinists  Lodge  851,  454  F.2d  545 
(7th  Cir.  1971):  Hodgson  v.  International  Pressmen, 
440  F.2d  1113  (6th  Cir.  1971),  Cert,  denied  404  U.S. 
628  (1971). 

“  Wirtz  V.  Independent  Workers  Union,  65  LRRM 
2104  (M.D.  Fla.  1%7):  Wirtz  v.  Great  Lakes  District 
Local  47,  S40  F.  Supp.  859  (N.D.  Ohio  1965). 

•'  Wirtz  V.  Peninsula  Shipbuilders  Association, 
382  F.2d  237  (4th  Cir.  1967). 

**  Dunlop  V.  Bachowski,  421  U.S.  560  (1975.  The 
decision  of  the  Secretary  not  to  Tile  suit  is 
reviewable  only  to  the  extent  of  determining 
whether  the  decision  was  arbitrary  and  capricious. 
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election  or  by  a  special  election  ** 
conducted  by  the  union  to  remedy  Title 
IV  violations. 

(c)  The  Secretary  may  bring  suit  only 
with  rspect  to  matters  which  may  fairly 
be  regarded  as  having  been  raised  by 
the  member  in  protest  within  the  labor 
organization.  However,  the  Secretary 
may  include  in  his  suit  any  violation  not 
raised  in  the  member’s  internal  union 
protest  which  could  not  have  been 
known  to  the  member.®®  In  addition,  the 
Secretary  will  interpret  a  member’s 
complaint  broadly  to  include  in  his  suit 
any  violation  that  could  reasonably 
have  been  remedied  by  the  labor 
organizations  during  its  review  of  the 
member’s  protest.*®  And  will  seek  to  set 
aside  elections  for  offices  other  than 
those  challenged  in  a  member’s  • 
complaint  if  the  Title  IV  violations 
which  are  alleged  in  the  suit  could  have 
affected  the  outcome  of  those  elections. 

(d)  In  a  Title  FV  suit  the  Secretary  may 
seek  to  set  aside  the  challenged  election 
and  to  supervise  the  conduct  of  a  new 
election.  The  Secretary  may  seek  new 
elections  for  all  offices  or  only  for  those 
offices  affected  by  violations.  An 
election  supervised  by  the  Secretary 
includes  nominations.  Under 
appropriate  circumstances,  however,  the 
Secretary  may  waive  the  conduct  of  new 
nominations,  the  Secretary  may  also 
seek  remedial  action  which  does  not 
involve  the  conduct  of  a  new  election. 
For  example,  the  Secretary  may  ask  the 
court  to  order  the  installation  of 
candidates  who  were  properly  elected 
but  improperly  deprived  of  their  offices. 

(e)  Challenged  elections  are  presumed 
valid  pending  a  final  decision.  Until 
such  time,  the  affairs  of  the  labor 
organization  shall  be  conducted  by  the 
elected  officers  unless  the  constitution 
and  bylaws  specfically  provide 
otherwise.®’ 

(f)  After  the  suit  has  been  filed,  the 
court  may  take  appropriate  action  to 
preserve  the  assets  of  the  labor 
organization.®* 

§  452.146  Remedies. 

(a)  If  the  court  finds  upon  a 
preponderance  of  evidence  after  a  trial 
on  the  merits  (1)  that  an  election  was 
not  held  within  the  time  prescribed  by 
Title  IV  or  (2)  that  a  violation  of  Title  IV 
may  have  affected  the  outcome  of  the 
election,  the  court  shall  declare  the 


“  Wirtz  V.  Glass  Bottle  Blowers,  Local  153,  389 
U.S.  463  (1968). 

**Hadgson  v.  Bakery  Workers,  Local  400,  491 
F.2d  1348  (9th  Cir.  1974). 

‘^Hadgson  v.  Local  6799,  USWA,  403  U.S.  333 
(1971). 

“  Wirtz  V.  Lacal  125,  Laborers'  International 
Union  of  North  America,  389  U.S.  477  (1968). 

”  Act,  sec.  402(a)(2)  (29  U.S.C.  482). 

"Act,  sec.  402(b)  (29  U.S.C.  482). 


election,  if  any,  to  be  void  and  shall 
direct  the  conduct  of  an  election 
supervised  by  the  Secretary.  A 
supervised  election  will  be  conducted  in 
accordance  with  the  Act  and,  so  far  as 
lawful  and  practicable,  in  conformity 
with  the  constitution  and  bylaws  of  the 
labor  organization.*®  The  Secretary  shall 
determine  whether  any  provision  of  the 
labor  organization’s  constitution  and 
bylaws  may  be  applied  in  the 
supervised  election. 

(b)  An  appeal  of  a  court  order 
directing  an  election  or  other 
appropriate  remedial  action  will  not 
stay  implementation  of  the  court  order.®® 

(c)  The  Secretary  shall  certify  to  the 
court  the  names  of  the  persons  elected.®’ 
Certification  may  be  withheld  and  a 
new  dlection  sought  if  the  Secretary 
finds  that  the  supervised  election  did 
not  meet  the  standards  required  by  the 
Act. 

(d)  Complaints  concerning  a 
supervised  election  should  be  filed 
promptly  with  the  Secretary’s  election 
supervisor,  the  court’s  decree  accepting 
the  Secretary’s  certification  of  the 
election  terminates  all  action  in  a 
particular  case. 

Subpart  K— Application  of  Other  Laws 

§  452.147  Application  of  other  laws. 

(a)  Section  403  ®®  provides  that  no 
labor  organization  shall  be  required  by 
law  to  conduct  elections  of  officers  with 
greater  fi'equency  or  in  a  different  form 
or  manner  than  is  required  by  its  own 
constitution  or  bylaws,  except  as 
otherwise  provided  by  the  election 
provisions  of  the  Act. 

(b)  The  remedy  ®®  provided  in  the  Act 
for  challenging  an  election  already 
conducted  is  exclusive.®^ 

However,  existing  rights  and  remedies 
to  enforce  the  constitutions  and  bylaws 
of  such  organizations  before  an  election 
has  been  held  are  unaffected  by  the 
election  provisions.  Section  603,®®  which 
applies  to  the  entire  Act  states  that 
except  where  explicitly  provided  to  the 
contrary,  nothing  in  the  Act  shall  take 
away  any  right  or  bar  any  remedy  of 
any  union  member  under  other  Federal 
law  or  law  of  any  State. 


"Act,  sec.  402(c)  (29  U.S.C.  482). 

"Act,  sec.  402(d)  (29  U.S.C.  482). 

•'Act,  sec.  402(c)  (29  U.S.C.  482). 

““Act,  sec.  403  (29  U.S.C.  483). 

••Act.  sec.  402  (29  U.S.C.  482) 

•*  Act,  sec.  403  (29  U.S.C.  483).  See  Daily  Cong. 
Rec.  86th  Cong.  1st  sess.,  p.  9115,  (une  8. 1959,  pp. 
13017  and  13090,  July  27. 1959,  H.  Kept.  741,  p.  17;  S. 
Rept.  187,  pp.  21-22, 101, 104.  Hearings,  House 
Comm,  on  Education  and  Labor,  86th  Cong.,  1st 
sess.,  pt  1.  p.  1611. 

••Act,  sec.  603  (29  U.S.C.  532). 


(Secs.  401,  402,  73  Stat.  532,  534,  29  U.S.C.  481, 
482,  and  Secretary’s  Order  No.  9-77 
(September  14, 1977)) 

Signed  at  Washington,  D.C.,  this  24th  day 
of  September  1980. 

William  P.  Hobgood, 

Assistant  Secretary  of  Labor  for  Labor- 
Management  Relations. 

[FR  Doc.  30679  Filed  10-2-60;  8:45  am) 
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